Agreement in Principle Speech 

Aboriginal Land Rights Amendment Bill 2009 

I move that this Bill now be agreed to in principle. 

IT IS APPROPRIATE IN PARTICULAR FOR THIS PIECE OF LEGISLATION THAT I COMMENCE THIS SPEECH BY ACKNOWLEDGING THE TRADITIONAL CUSTODIANS OF THE LAND ON WHICH WE MEET THE GADIGAL PEOPLE OF THE EORA NATION. I PAY MY RESPECTS TO THEIR ELDERS PAST AND PRESENT. I ALSO PAY MY RESPECTS TO THE ELDERS OF THE OTHER FIRST NATIONS OF THIS LAND.

THIS BILL WILL MAKE A NUMBER OF SIGNIFICANT AND IMPORTANT AMENDMENTS TO THE ABORIGINAL LAND RIGHTS ACT 1983. 

LAST YEAR IN THIS CHAMBER THE 25TH ANNIVERSARY OF THE 1983 ACT WAS CELEBRATED. IT IS AN ACT OF VERY CONSIDERABLE PRACTICAL AND SYMBOLIC IMPORTANCE.

THE PREAMBLE TO THAT ACT IS A GOOD SUMMARY OF WHY IT HAS SUCH IMPORTANCE.

“LAND IN THE STATE OF NEW SOUTH WALES WAS TRADITIONALLY OWNED AND OCCUPIED BY ABORIGINES. LAND IS OF SPIRITUAL, SOCIAL, CULTURAL AND ECONOMIC IMPORTANCE TO ABORIGINES. IT IS FITTING TO ACKNOWLEDGE THE IMPORTANCE WHICH LAND HAS FOR ABORIGINES AND THE NEED OF ABORIGINES FOR LAND. IT IS ACCEPTED THAT AS A RESULT OF PAST GOVERNMENT DECISIONS THE AMOUNT OF LAND SET ASIDE FOR ABORIGINES HAS BEEN PROGRESSIVELY REDUCED WITHOUT COMPENSATION.”
THESE MATTERS GO TO THE CORE OF AUSTRALIA’S HISTORY AND IDENTITY. THEY DEAL IN PART WITH WHAT WAS DESCRIBED AS THE GREAT AUSTRALIAN SILENCE BY W.E.H. STANNER. we have of course recently been reminded of that by robert manne’s collection of stanner’s essays.
AS A RESULT OF CLAIMS PURSUED UNDER THIS LEGISLATION. LAND COUNCILS OWN APPROXIMATELY 82,000 HECTARES OF LAND IN FREEHOLD TITLE IN NSW.

AS OF THIS MONTH A TOTAL OF 17,780 LAND CLAIMS HAVE BEEN LODGED BY ABORIGINAL LAND COUNCILS. 2,328 HAVE BEEN GRANTED FULLY OR PARTIALLY TO DATE WHILE 8,719 HAVE BEEN REFUSED. MANY OF THOSE GRANTED INCLUDE HIGH VALUE COASTAL LAND AND 8,689 ARE YET TO BE DETERMINED AND THUS POTENTIALLY GRANTED. THE UP-TO-DATE VALUATION OF THOSE CLAIMED LAND PARCELS IS $2.157 BILLION.

UNLIKE OTHER SCHEMES, THIS REGIME TRANSFERS FREE HOLD TITLE IN LAND.

IN A JUDGEMENT IN THE RECENT HIGH COURT DECISION CONCERNING A LAND CLAIM IN WAGGA, THEN JUSTICE KIRBY, described the 1983 act as little short of revolutionary. in detail he said:

“aGAINST THE BACKGROUND OF PROLONGED, DEEP-SEATED, REINFORCED AND, ULTIMATELY, WIDELY ACCEPTED DISCRIMINATION IN THE LAW AGAINST THE RIGHTS TO TRADITIONAL LANDS OF THE InDIGENOUS PEOPLE OF aUSTRALIA, THE OBJECTS EVIDENT IN THE lAND RIGHTS ACT COULD FAIRLY BE DESCRIBED AS LITTLE SHORT OF REVOLUTIONARY. 

THE DISCRIMINATORY COMMON LAW PRINCIPLE THAT LAY AT THE SOURCE OF THE DENIAL TO INDIGENOUS PEOPLE IN AUSTRALIA TO RIGHTS TO LAND EXISTED DESPITE THE FACT THAT SUCH RECOGNITION WAS ACCORDED TO THE LAND RIGHTS OF THE SETTLERS AND THEIR SUCCESSORS. 

THERE WAS A FUTHER FUNDAMENTAL CORRECTION TO THIS PRINCIPLE SOME YEARS AFTER THE LAND RIGHTS ACT WAS ADOPTED, NOTABLY IN THE DECISIONS OF THIS COURT IN MABO V QUEENSLAND AND WIK PEOPLE V QUEENSLAND.

HOWEVER THE CONTEXTUAL CONSIDERATION OF THESE DECISIONS DOES NOT, IN ANY WAY, DIMINSH THE IMPORTANT SHIFT IN DIRECTION IN THE LAW OF NEW SOUTH WALES ACHIEVED BY THE ENACTMENT OF THE LAND RIGHTS ACT.” 

mR SPEAKER, THE LAND RIGHTS ACT IS AN ATTEMPT TO OVERCOME THE HISTORICAL FACT OF DISPOSSESSION. TO QUOTE FROM HENRY REYNOLDS THE LAW OF THE LAND: 
“THE COMMON LAW WAS CORRUPTED IN AUSTRALIA BY THE NATURE OF THE RELATIONSHIP BETWEEN SETTLERS AND ABORIGINES IN THE SAME WAY IN WHICH It WAS CORRUPTED IN BRITAIN’S SLAVE COLONIES. IN THE WEST INDIES THE LAW ACCOMMODATED THE BONDAGE OF THE SLAVE AND THE VAST POWER OF THE MASTER. IN AUSTRALIA IT ACCOMMODATED THE DISPOSSESSION OF THE OWNERS OF THE LAND WITHOUT PAYMENT OF ANY COMPENSATION AT ALL.”

That is the significance of the 1983 act, which this bill seeks to amend.

Mr Speaker the amendments in this Bill will provide clearer and more certain processes for Aboriginal Land Councils to follow when they deal with, dispose of, or develop land. this will reinforce the beneficial and remedial nature of the act.
The amendments will increase the confidence of the property industry when engaging in land developments with Aboriginal Land Councils.  They will bring clear and appropriate regulation of the extensive and valuable land holdings of Aboriginal Land Councils in NSW.  That regulation is of vital importance…. 

It will invigorate land development partnerships between the property industry and land councils. It will enhance the effectiveness of the Land Rights Act in bringing benefits to Aboriginal people in NSW.

These amendments will enhance the objectives of the Land Rights Act by facilitating greater opportunities for economic development by Aboriginal communities throughout NSW.  Land assets are critical for Aboriginal communities, not just for the social and cultural benefits it brings, but for the economic leverage they bring.

Since 1983 the Act has undergone a number of reviews with subsequent amendments to improve the outcomes for the Aboriginal people of NSW and to safeguard the rights, assets and interests held by Aboriginal Land Councils.  

Aboriginal Land Councils have statutory functions for the acquisition, management, use, control and disposal of land with freehold title.  Self-determination is the underlying theme of the legislation and it is unique in that it provides the members of Aboriginal Land Councils with real power over how to utilise their land holdings.   

In 2004 a review of the Act conducted by a NSW Government Task Force comprehensively examined the operations of Land Councils to look at how the Act can be strengthened.  Following the review, significant amendments to improve the representation, structure and governance of land councils were passed by this Parliament in 2006 and commenced operation in two stages during 2007.
This Bill represents the second phase of the implementation of the recommendations of the review. it incorporates the recommendations to amend the land dealings provisions of the Act following the findings of an Independent Commission Against Corruption investigation into Koompahtoo Local Aboriginal Land Council in 2003.  

In passing I note that I welcome this week’s Supreme Court decision touching on the Koompahtoo Trust.

The ICAC recommended amendments to the Act to: 

· review the oversight function of the NSW Aboriginal Land Council in relation to land dealings by Local Aboriginal Land Councils;

· lay down clearer guidelines for how Aboriginal Land Councils can pursue commercial land development, including regulation of the processes by which they enter consultancy or partnership agreements with third parties; and

· establish proper roles for Aboriginal Land Council staff, elected officials, and the membership of Lalcs involved in the land dealing approval process.  

The 2007 amendments have already addressed some of these recommendations by strengthening the transparency of Land Council governance and clarifying the functions and roles of the staff and elected representatives of Land Councils.  

These current amendments complete the NSW Government’s implementation of all of the recommendations that arose following the ICAC consideration of the Land Council land dealings processes.
The bill of course was released as an exposure draft in march 2009. with the benefit of submissions, some modifications were made to the exposure draft.
This Bill is the next step to further the effectiveness of the Land Rights Act as it complements the amendments which commenced operation in 2007. 

For example, the requirement for land dealing approval applications by Land Councils to be consistent with Council approved Community Land and Business Plans strengthens the transparent governance of Land Councils and will provide members with increased confidence and oversight of how their Council’s assets are being applied.  This will support and promote greater efficiency in the use and management of land by Land Council’s which will in turn be more effective in delivering benefits to communities. 

Historically, the increase in land values in NSW has attracted keen interest from property developers in land held by land councils.  However, many land councils have often been without the expertise, capacity or knowledge to enter agreements as an equal partner or, in some cases, according to the Act.

Consequently the image of land rights movement has been marred by some land dealings that have gone wrong and regrettably involved substantial breaches of the Act in dealing with the proceeds of land sales.  

The objective of this Bill is to address these significant problems that face the land council network.  Although the boom in property appears at present to be in recess we must ensure that appropriate safeguards are in place for the future to guarantee the long term economic and social develop of the Land Councils for the Aboriginal people of this State.  This Bill will allow Land Councils to legally and properly do things they could not do before. i note a report in the sydney morning herald inferring that this bill was primarily about putting more barriers in the way of developments. that is simply wrong.
This Bill provides this certainty by creating a clearer regime and legal responsibilities for Land Councils and third parties when engaged in property development and sales.  This means Land Councils will have a long term future in the development of their land.

Importantly the Bill makes it clear that a land dealing by a land council that requires approval and that is not the subject of an approval is void and of no effect. This is a matter of certainty and also a strong protection against corruption.

More specifically the validity of a land dealing by a Local Aboriginal Land Council hinges on a valid approval of the dealing by the New South Wales Aboriginal Land Council. the New South Wales Aboriginal Land Council must ensure the validity of its own land dealings by giving proper approval.

The Bill establishes clearer processes and roles for the NSW Aboriginal Land Council and Local land councils in the land dealing approval process.

It requires all disposals of, and dealings with land by Local Aboriginal Land Councils and the New South Wales Aboriginal Land Council to have regard to their Community, Land and Business Plans. 
Most importantly, the Bill provides for clearer procedures and processes for applications by Local Aboriginal Land Councils to, and approvals by, the NSW Aboriginal Land Council in relation to dealings with land. This includes the power for the NSW Aboriginal Land Council to impose conditions on approvals.
The Bill also includes, if required, the assessment of land dealings by expert advisory panels prior to approval.
There is the introduction of a new system of certification of the application and approval process. This includes 2 types of certificates.
One is a dealing approval certificate, which will be required before an Aboriginal Land Council can deal with land, or enter an agreement to deal with land, or lodge development applications with local government authorities. A Dealing Approval Certificate will be conclusive evidence of the matters certified in the certificate, in favour of any person.

This is a critical issue in the Bill. Once a Dealing Approval Certificate is given by the New South Wales Aboriginal Land Council, it may be relied upon to support the land dealing it authorises. 

Only a person who had knowledge that matters certified in the certificate were incorrect before the land dealing is completed will lose the protection of the certificate.

This will be of great benefit to land councils and their partners in land dealings, giving them confidence and security with their transactions.  

There is a second form of certificate called a registration approval certificate which must be obtained by Aboriginal Land Councils before they can register any dealings on title to land under the Real Property Act 1900.  This will ensure that the Land Titles Office will prohibit registration of land dealings by Aboriginal Land Councils under the Real Property Act 1900 unless the registration application is accompanied by a registration approval certificate.
Because a land dealing by a land council cannot be registered without a Registration Approval Certificate, if a registration occurs without a Registration Approval Certificate, the normal rules of indefeasibility under the Real Property Act apply and the wrongful registration of the dealing will not pass any interest in land.

Registration Approval Certificates provide a high standard of probity and security for the registration of land council land dealings by the Registrar General.  These Registration Approval Certificates introduce a new and clearly defined link between the Aboriginal Land Rights Act and the Real Property Act in relation to the exceptions to indefeasibility.
There is a requirement for the payment of fees by Local Aboriginal Land Councils to the NSW Aboriginal Land Council and, if applicable for, the expert advisory panels, to recover the costs of assessing applications. 
The Bill also provides a system of land dealing approval agreements that may be entered into to ensure approvals for land dealings are complied with. Such agreements may in certain circumstances run with the land and bind successors in title.

Such agreements will provide greater certainty and legitimacy for land council land dealings, and for the use of resources generated by land dealings.

The Bill also provides for a system of registration prohibition notices, which may be registered on a land title, to enforce land dealing approval agreements under which a Land Council has undertaken to comply with conditions placed on land dealing approvals by the NSW Aboriginal Land Council. 
An important provision of the Bill is that a community development levy be paid on certain land dealings to be included in the New South Wales Aboriginal Land Council Community Fund.  
The NSW Aboriginal Land Council (nswalc) must match amounts paid by a Local Aboriginal Land Council into the Fund. the provision also includes a Ministerial discretion to waive payments by NSWALC to avoid any possibility that making such a matching payment would compromise the efficient functioning of the Land Council network. 

The New South Wales Aboriginal Land Council Community Fund has been established to receive the Community Development levy payable by Land Councils when engaged in a land dealing. The levy will act to evenly spread the wealth from Land Councils with more valuable land holdings to those Councils with less valuable land and development opportunities. The money from the fund is to be used to provide grants for Local Aboriginal Land Council Community Benefits Schemes, to assist Land Councils with land acquisition and land management and for other purposes. 

A Local Aboriginal Land Council is liable to pay the Community Development Levy only for land dealings set out in clause 42R (2) of the Bill. The concept and the administration of the Community Development Levy has been carefully integrated with the Duties Act. while land councils have always been exempt from the payment of stamp duty, the Community Development Levy is calculated and collected having regard to the operation of the Duties Act.

The amount of the Community Development Levy will  depend on the type and value of a land dealing. 

Amounts are collected by the Chief Commissioner of Taxation and are to be paid to the NSW Aboriginal Land Council Community Fund by the Chief Commissioner.  

The New South Wales Aboriginal Land Council has the power under the Bill to distribute money from the Fund having regard to the distribution of wealth amongst land councils and in accordance with its policies.

The Bill attempts to encourage dispute resolution as efficiently as possible.  For example:

· The Bill makes clear that only a Local Aboriginal Land Council that has made an application to the NSWALC for approval of a land dealing may seek judicial review of NSWALC’s decision about their application and that no person may seek to have the merits of a decision by the NSWALC considered by a court.

· The Bill encourages negotiation and alternative dispute resolution in relation to disputes between Local Aboriginal Land Councils and the NSW Aboriginal Land Council in relation to land dealing approvals by requiring a Local Aboriginal Land Council to refer such a dispute to the Registrar of the ALRA before commencing legal proceedings. With the parties consent the Registrar may use mediation, conciliation or arbitration to resolve the dispute, rather than the matter progressing to litigation. 

The development of the Land Dealings Bill has been an intensive policy development process that has occurred over the last year… 

It has been led with passion, vigour, precision and good humour by the Registrar of the Aboriginal Land Rights Act, Mr Stephen Wright, and I acknowledge him for his significant role in shaping this Bill. I also acknowledge the very hard work from my Department, the Department of Aboriginal Affairs – and in particular Mr Ross Pearson. I pay particular tribute to the significant contribution to the development of the Bill by the NSW Aboriginal Land Council’s Board; their CEO, Mr Geoff Scott; Assistant CEO Norman Laing, Principal Legal Officer Lila D’Souza and NSWALC’s legal representatives.

This has been a different and frankly better way than is sometimes done in preparing technical legislation.

It is also important that I acknowledge the assistance and cooperation of officers within the Office of State Revenue for their skilled and willing assistance with comments on the parts of this Bill which involve their administration.  I also acknowledge their cooperation in helping develop the process for collecting and remitting the levy.

There are a number of other state agencies that have provided their input and assistance to make this Bill the product of cooperation that will ensure its administrative success.  In particular I acknowledge the input of officers from the Land Titles Office who have been at the table in developing this Bill.  Their input has ensured that this Bill will mesh as seamlessly as possible with land titles registration processes under the Real Property Act and the Conveyancing Act.  Indeed, the Land Titles Office has helped design the certificates and forms that will be used under the Act to ensure the absolute confidence of the market and the NSW state agencies in folding Aboriginal Land Council developments into the NSW development landscape.

I have often remarked that this is a very good time in history to be State Minister for Aboriginal Affairs… 

A key to success in Aboriginal Affairs is to work in partnership with the Aboriginal people of New South Wales. This Bill and its preparation demonstrate the value of that partnership…. 

The NSW Aboriginal Land Council has had a pivotal role in the development of this Bill.  The NSW Aboriginal Land Council has provided insight and skill into assessing what measures are going to be serviceable and effective for Aboriginal Land Councils in a complex system of land dealing approval and implementation.  

I acknowledge that the reform of Aboriginal Land Rights Act was driven in large part by the input of the late Murray Chapman, then administrator of the NSW Aboriginal Land Council. Murray established the three person Task Force comprising himself, the Director General of the Department of Aboriginal Affairs, and the Registrar of the Land Rights Act.

In the development of this latest raft of amendments the NSW Aboriginal Land Council has again continued to be been a positive participant in developing this Bill which promises greatly enhanced economic development for Aboriginal communities well into the future. 

There are also many land claims yet to be determined and so it is clear that the provisions of this Bill have a lot of work to do – not only in developing land in NSW, but in being a driver into the future of the beneficial outcomes for Aboriginal people that the Land Rights Act has become.

This Bill is a significant addition to the Land Rights Act.  It is necessary for the more efficient and effective use and development of the ever increasing land holdings of Aboriginal Land Councils. 
Most appropriately, the Bill also gives greater prominence to the consideration of Aboriginal culture and heritage considerations in relation to land dealings.  It places the responsibility for determining the significance of culture and heritage to land dealings with the Aboriginal owners of the land.

the measures provided for in this Bill will significantly increase the confidence of the development industry and the market to engage in property development with Aboriginal Land Councils, and as a result facilitate greater economic development opportunities for Aboriginal communities in NSW.

This Bill reflects what I regard as the coming together of both the rights agenda and the development agenda. Over the last decade and a half there have been times when various participants in public debates have placed those agendas in opposition to each other. That never made sense to me – and is fundamentally illogical. This legislation allows Aboriginal people – through democratically elected structures – to pursue, in ways they choose, appropriate economic development. And it’s within the context of the 1983 NSW Land Rights legislation. that, as i say, is a coming together of both a rights agenda and an economic development agenda.
Mr Speaker, I commend the bill to the House.

ENDS
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